
 
 

Motion for Admin. Relief re: Scheduling Order, Case No. CV 09-04668 CW 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MELINDA BIRD (SBN 102236) 
MARILYN HOLLE (SBN 61530) 
DISABILITY RIGHTS CALIFORNIA 
3580 Wilshire Blvd., Ste. 902 
Los Angeles, CA 90010 
Telephone: (213) 427-8747 
Facsimile: (213) 427-8767 
melinda.bird@disabilityrightsca.org 
marilyn.holle@disabilityrightsca.org  
 
Attorneys for Named Plaintiffs and the Proposed Class 
Additional Attorneys for Named Plaintiffs and the 
Proposed Class on Signature Page 
 
STEPHEN P. BERZON (SBN 46540) 
EVE H. CERVANTEZ (SBN 164709) 
STACEY M. LEYTON (SBN 203827) 
PEDER J. THOREEN (SBN 217081) 
RACHEL J. ZWILLINGER (SBN 268684) 
Altshuler Berzon LLP 
177 Post Street, Suite 300 
San Francisco, California 94108 
Telephone: (415) 421-7151 
Facsimile: (415) 362-8064 
sberzon@altshulerberzon.com 
ecervantez@altshulerberzon.com 
sleyton@altshulerberzon.com 
pthoreen@altshulerberzon.com 
rzwillinger@altshulerberzon.com 
 
Attorneys for Plaintiffs SEIU-UHW, SEIU-ULTCW, SEIU 
Local 521, SEIU California State Council, UDW, and CUHW 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO/OAKLAND DIVISION 
 
 
DAVID OSTER, et al., 
 
 
  Plaintiffs 
 
 v. 
 
WILL LIGHTBOURNE, Director of the 
California Department of Social Services; 
TOBY DOUGLAS, Director of the California 
Department of Health Care Services; 
CALIFORNIA DEPARTMENT OF HEALTH 
CARE SERVICES; and CALIFORNIA 
DEPARTMENT OF SOCIAL SERVICES, 
  
  Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: CV 09-04668 CW 
 
PLAINTIFFS’ MOTION FOR MISC. 
ADMINISTRATIVE RELIEF RE: 
SCHEDULING ORDER  
 
Civil Local Rule 7-11 
 
 
Date:  N/A 
Time:  N/A 
Courtroom:   N/A 
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PLAINTIFFS’ MOTION FOR MISC. ADMINISTRATIVE RELIEF  
RE: SCHEDULING ORDER 

Pursuant to Civil Local Rule 7-11, Plaintiffs hereby respectfully submit the following 

Motion for Miscellaneous Administrative Relief regarding a scheduling order for Plaintiffs’ 

pending motion for a preliminary injunction.  Plaintiffs request that this Court make clear that 

Plaintiffs’ time to file a reply to Defendants’ opposition to a preliminary injunction will be 

shortened from the normal 7 days to an expedited 2 days only in the event that Defendants file 

their opposition brief on an expedited basis, and that if Defendants take longer than the period 

ordinarily permitted under the Local Rules to file their opposition brief, Plaintiffs be similarly 

afforded additional time to file their reply brief.  Plaintiffs also request that the period between 

December 26 and 30, 2011 be excluded from the calculations of time. 

This Court’s Temporary Restraining Order and Order to Show Cause (“TRO”) (Dkt. No. 

417) provides: 

Defendants may file and serve their opposition to Plaintiffs’ request for a 

preliminary injunction on or before December 7, 2011.  In the event that 

Defendants file their opposition by that date, plaintiffs may file a reply brief in 

support of their motion for preliminary injunction no later than December 9, 2011, 

and a hearing on Plaintiffs’ request will be held on December 15, 2011 at 2:00 pm.  

Alternatively, Defendants may file and serve their opposition to Plaintiffs’ request 

for a preliminary injunction at their convenience.  Plaintiffs shall file a reply brief 

in support of their motion no later than two full court days thereafter.  A hearing on 

Plaintiffs’ request for a preliminary injunction will be scheduled for the first or 

second Thursday after Plaintiffs' reply is filed, at 2:00 pm.   

TRO (Dkt. 417) at 4-5.   

 Defendants have stated that they require a hearing on the preliminary injunction motion no 

later than January 19, 2012.  Fifth Declaration of Melinda Bird, ¶ 6.  Plaintiffs have no objection 

to this or an earlier hearing date.  However, Defendants’ position is that the TRO permits them to 

wait until January 9, 2012 - five and one-half weeks after the TRO was issued - to file their 
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Opposition brief, and that Plaintiff’s reply brief must then be filed two days later, on January 11, 

2012.  Id. ¶ 7.  Plaintiffs do object to such a schedule, which would be extremely unfair to 

Plaintiffs’ counsel and does not appear to comport with the intent of this Court’s TRO. 

 Rather, the briefing schedule in the TRO appears intended to allow Defendants to obtain an 

earlier hearing than the January 5, 2012 date that is otherwise permitted in the Local Rules, by 

filing an opposition brief on an expedited basis. Without an expedited schedule, the Local Rules 

would require Defendants to file their opposition to the preliminary injunction motion within 14 

days, so by December 15, 2011; Plaintiffs’ reply would be due seven days later, on December 22, 

2011; and the hearing could be set no earlier than 35 days after the filing of the motion, that is, 

January 5, 2012.  Civil L.R. 7-2(a), 7-3(a), (c).  This is in fact the briefing schedule in effect for 

Plaintiffs’ class certification motion.  It is Plaintiffs’ understanding that this Court set an expedited 

schedule allowing Plaintiffs two days to reply so that the hearing could be set for December 15, 

2012.  The Court also gave Defendants flexibility to set an expedited hearing that would permit a 

hearing before the date that the Local Rules would provide (January 5, 2012), for example by 

filing an opposition brief on December 5 so that the hearing could be held on December 8, 2011, 

or an opposition brief on December 14 so that hearing could be held on December 22, 2011.  

However, there is no reasonable justification for Defendants to misuse this flexibility to 

delay their preliminary injunction opposition past the time it would normally be due under the 

Local Rules, including well into January, but still take the position that Plaintiffs shall have only 

two days to respond.  In addition, since Defendants have refused to specify a date for their 

opposition filing, Plaintiffs will be left in suspense for the next month, with no ability to make 

advance arrangements to meet with Plaintiffs and their medical providers to prepare rebuttal 

evidence. Bird Decl., ¶ 14.  Further, Plaintiffs as well as the consumers and providers who have 

filed declarations for the most part lack access to electronic mail or facsimile machines, so that 

any reply declarations will require additional time to obtain and transmit their signatures.  Bird 

Decl. ¶ 9.  In light of these considerations, Plaintiffs have attempted to negotiate a reasonable 

briefing schedule for this motion, without success.  If the hearing is set in the third week of 

January 2012 as Defendants proposed to Plaintiffs, Plaintiffs have no objection to allowing 
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Defendants additional time for their preliminary injunction opposition beyond the 14 days 

permitted by the Local Rules, so long as Plaintiffs are also afforded additional time and/or a 

reasonable opportunity to prepare their reply.  However, Defendants’ only compromise was to 

offer Plaintiffs four days rather than two for their reply, while still insisting on a hearing on 

January 19 and five and one-half weeks to prepare their Opposition. Bird Decl. ¶ 7.
1
  

In addition, Defendants should not be permitted to force Plaintiffs to obtain reply evidence 

between December 23 and 27, given that Plaintiffs have previously shown that many IHSS offices 

will be closed during that time period, Decl. of Karen Kesslar, (Dkt. No. 376), ¶ 8, 10-12, other 

potential declarants will be unavailable, and several of Plaintiffs’ counsel and staff (who will be 

obtaining physical signatures) have pre-planned travel and vacation in the last week of December 

that cannot be altered.  Bird Decl. ¶ 10. 

Plaintiffs request that this Court issue a Scheduling Order specifying the following: 

1. If Defendants file their preliminary injunction opposition on an expedited basis, that is, 

on or before December 14, 2011, the expedited schedule set forth in this Court’s TRO 

shall apply. 

2. If Defendants file their opposition on the date that it would normally be due under the 

Local Rules, December 15, 2011, Plaintiffs’ reply brief shall be due one week later, on 

December 22, 2011, with a hearing held on January 5, 2012 or at the Court’s 

convenience prior to January 19, 2012.  

3. If Defendants intend to take longer than the Local Rules ordinarily permit to file their 

opposition brief, they shall give the Court and Plaintiffs notice no later than December 

___________________________________ 
1
 Moreover, these four days would be during the same time period that Plaintiffs would be drafting 
a reply in support of class certification.  Bird Decl., ¶ 8. Defendants may respond that Plaintiffs 
previously offered to stipulate that class certification could be delayed until after the preliminary 
injunction hearing, and then changed position on such a stipulation.  As explained in greater 
detail in the contemporaneously filed declaration, however, Plaintiffs became unwilling to 
stipulate to postponement of class certification after learning of the impending issuance of a 
Ninth Circuit decision holding that class certification is necessary for class-wide preliminary 
injunctive relief.  Id. ¶ 5.  That being said, Plaintiffs are certainly willing to allow Defendants 
longer than the normal period permitted for the filing of Defendants' opposition brief, so long as 
Plaintiffs' time to respond is similarly lengthened, and the motion for class certification is heard 
on the same date, or before, the preliminary injunction motion. 

Case4:09-cv-04668-CW   Document435    Filed12/09/11   Page4 of 7



 

 

 

 
 4  

Motion for Admin. Relief re: Scheduling Order, Case No. CV 09-04668 CW 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

16, 2011 of when they intend to file, and of their proposed hearing date.  Plaintiffs shall 

have half the time that Defendants take to file their opposition brief in order to file a 

reply or, at the very least, shall have one week for their reply, but the week between 

December 26 and 30 shall not count toward Plaintiffs’ or Defendants’ briefing time.
2
  

Plaintiffs recognize that this Court’s TRO also would reduce the time that the Court ordinarily has 

to review the parties’ briefs under the Local Rules, and take no position on whether this Court 

should reduce that time even if Defendants take longer than the Local Rules would ordinarily 

permit. 

Dated: December 9, 2011     Respectfully Submitted, 

 
 
 By: /s/ Melinda Bird                                   _____ 
 MELINDA BIRD (SBN 102236) 

MARILYN HOLLE (SBN 61530) 
 DISABILITY RIGHTS CALIFORNIA 
 LOS ANGELES REGIONAL OFFICE 
 3580 Wilshire Blvd., Ste. 902 
 Los Angeles, CA 90010 
 Telephone: (213) 427-8747 
 Facsimile: (213) 427-8767 
 melinda.bird@disabilityrightsca.org 
 marilyn.holle@disabilityrightsca.org 
 
 SUJATHA JAGADEESH BRANCH (SBN 166259) 
 DISABILITY RIGHTS CALIFORNIA 
 SACRAMENTO REGIONAL OFFICE 
 1831 K Street 
 Sacramento, CA 95811 
 Telephone: (916) 504-5800 
 Facsimile: (916) 504-5801 
 sujatha.branch@disabilityrightsca.org 
  
 DARA L. SCHUR (SBN 98638) 
 DISABILITY RIGHTS CALIFORNIA 
 BAY AREA REGIONAL OFFICE 
 1330 Broadway, Suite 500 
 Oakland, CA 94612 
 Telephone: (510) 267-1200 
 Facsimile: (510) 267-1201 
 dara.schur@disabilityrightsca.org 
  

___________________________________ 
2
 For example, if Defendants take three weeks to file an opposition, Plaintiffs would have 1.5 
weeks to file a reply brief.  The week of December 26-30 would not count as part of either side’s 
briefing time. 
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PAULA PEARLMAN (SBN 109038) 
SHAWNA PARKS (SBN 208301) 

 DISABILITY RIGHTS LEGAL CENTER 
 919 Albany Street 
 Los Angeles, CA 90015 
 Telephone: (213) 736-1031 
 Facsimile: (213) 736-1428 
 paula.pearlman@lls.edu 
 shawna.parks@lls.edu 
  

CHARLES WOLFINGER (SBN 63467) 
LAW OFFICE OF CHARLES WOFLINGER 
4655 Cass Street # 314 
San Diego, CA 92109 
Telephone: (858) 272-8115 
Facsimile: (858) 270-3960 
Cw@charleswolfinger.com 
 
JANE PERKINS (SBN 104784) 

 NATIONAL HEALTH LAW PROGRAM 
 211 N. Columbia Street 
 Chapel Hill, NC 27514 
 Telephone: (919) 968-6308 
 Facsimile: (919) 968-8855  
 perkins@healthlaw.org 
 

 ABIGAIL K. COURSOLLE (SBN 266646) 
 NATIONAL HEALTH LAW PROGRAM 
 3701 Wilshire Blvd., Ste. 750 
 Los Angeles, CA 90010 
 Telephone: (310) 736-1652 
 Facsimile: (213) 368-0774 
 coursolle@healthlaw.org 
 

ANNA RICH (SBN 230195) 
NATIONAL SENIOR CITIZEN LAW CENTER 
1330 Broadway, Suite 525 
Oakland, CA 94612 
Telephone: (510) 663-1055 
Facsimile: (510) 663-1051 

 arich@nsclc.org 
 

Attorneys for Individual Named Plaintiffs David 
Oster, Willie Beatrice Sheppard, C.R., Dottie Jones, 
Andrea Hylton, Helen Polly Stern, Charles Thurman, 
L.C., and the Plaintiff Class 

 
 
 
 By: /s/ Stacey M. Leyton                                  ______ 
 STEPHEN P. BERZON (SBN 46540) 

EVE H. CERVANTEZ (SBN 164709) 
 STACEY M. LEYTON (SBN 203827) 
 PEDER J. THOREEN (SBN 217081) 
      RACHEL J. ZWILLINGER (SBN 268684) 
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 Altshuler Berzon LLP 
 177 Post Street, Suite 300 
 San Francisco, California 94108 
 Telephone: (415) 421-7151 
 Facsimile: (415) 362-8064 
 sberzon@altshulerberzon.com 

ecervantez@altshulerberzon.com 
 sleyton@altshulerberzon.com 
 pthoreen@altshulerberzon.com 

rzwillinger@altshulerberzon.com 
 
 Attorneys for Plaintiffs SEIU-UHW, SEIU-ULTCW, 

SEIU Local 521, SEIU California State Council, 
UDW, and CUHW 
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