California
Foundation

)

19
for Independent
Living Centers

Chair
Sheri Burns

Community Resources for Independent Living
Hayward

Vice Chair
Dolores Kollmer

Dayle Mcintosh Center
Garden Grove

Member at Large
Yomi Wrong

Center for Independent Living, Inc.
Berkeley

Treasurer
Robert Hand

Resources for Independence Central Valley
Fresno

Secretary
Sarah Triano

Silicon Valley Independent Living Center
San Jose

Development Chair
Eli Gelardin

Marin Center for Independent Living
Marin

State Independent Living Council
Representative

Louis Frick

Access to Independence
San Diego

Immediate Past Chair
Elsa Quezada

Central Coast Center for Independent Living
Salinas

FREED Nevada City
PIRS Auburn
DSLC Santa Rosa
ILR Concord
ILRC San Francisco
CID San Mateo
ILRC Santa Barbara
ILCKC Bakersfield
WCIL Los Angeles
CALIF Central Los Angeles
CRS East Los Angeles
DRC Long Beach
SCRS Downey
SCIL Claremont
RSI San Bernardino
CAC Riverside

Teresa Favuzzi
Executive Director

1234 H Street, Suite 100
Sacramento, CA 95814

(916) 325-1690
(916) 325-1695 TDD
(916) 325-1699 FAX

www.cfilc.org

January 9, 2012

Toby Douglas, Director

California Department of Health Care Services
1501 Capitol Mall

P.0. Box 997413

Sacramento, CA 95899-7413

RE: Dual Eligible Demonstration Request for Solutions
Dear Director Douglas,

The California Foundation for Independent Living Centers
(CFILC), based in Sacramento, is a statewide, non-profit
organization representing 24 Independent Living Centers (ILCs).
ILCs provide direct services to people with disabilities of all ages,
assisting them to lead successful lives in communities
throughout the state. CFILC's mission is to support the work of
ILCs through advocating for systems change and promoting
access and integration for all people with disabilities.

The purpose of this letter is to offer our comments and
suggestions on the Request for Solutions (RFS) for California’s
Dual Eligible Demonstration.

We have actively participated in the stakeholder process for the
demonstration and have given ongoing feedback as the State
has developed the project. We believe, as the State has also
articulated, that a person-centered, integrated system of care is
in the best interests of California’s seniors and people with
disabilities and that such a system could be more cost-effective
while at the same time assisting the State to move forward in its
implementation of the Supreme Court’s Olmstead decision.

We are, however, disappointed in the RFS. We do not feel that it
accurately reflects the feedback that we have provided; nor, as



it is currently conceived, that it represents progress or good policy for California’s
vulnerable dual eligible population.

These are some of our chief concerns about the RFS and our suggestions to
address them:

1) Exemption of People Who Have Been Institutionalized for Longer than 90
Days (Demonstration Model Summary: Key Attributes, Demonstration
Population, p. 9). In this section the State poses the question, & 51 / { A a
seeking comments on this entire document and in particular on whether the
58Y2y&aGNI A2y akKz2dzZ R SEOf dzRS o6SySTAO
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That the State should pose this question gives us great concern. To the best
of our knowledge, such an exemption was not discussed in stakeholder
meetings nor documented as a decision point in distributed materials
during the development phase. It is a complete surprise that the State is
contemplating this idea. It is contrary to feedback that we (and many other
stakeholders) have provided. Furthermore, we do not understand the
policy rationale for such an exemption; it is out of step with best practices
for long-term services and supports to ignore the desires of people who
wish to move from institutional settings to the community. We believe that
it is contrary to the requirements of the Olmstead decision.

Such an exemption would also be costly to the State. A few examples: the
state of Texas has transferred over 25,000 people from nursing facilities to
home and community-based services (HCBS), resulting in a $2.6 billion
savings between 1999-2007 (Texas Legislative Budget Board, 2009).
Pennsylvania is a smaller state with a similar experience — for the past three
and a half years, the state has transferred 1,600 people each year from
nursing facilities to HCBS, contributing to an estimated drop of 2,000,000 in
the number of Medicaid days and saving the state an estimated $200
million in nursing facility expenditures (State staffs, Pennsylvania
Department of Aging, Office of Long-Term Living, personal communication,
9-22-11). The state of Tennessee has historically been one which provided
very few HCBS, however, in launching its 2008 Long-term Care Community
Choices Act, the state made intentional policies to incentivize HCBS in



multiple ways within its managed care program. As a result of these
policies, the state is now seeing an average of 1% rebalancing away from
nursing facility utilization each month (State staffs, Tennessee Long-term
Care Strategic Planning and Program Implementation, Bureau of TennCare,
personal communication, 11-22-11). California should be just as intentional
in reducing nursing facility utilization in the dual eligible demonstration.

CFILC is strongly opposed to exempting persons who have been
institutionalized for 90 days, or any period of time, from the dual eligible
demonstration. We recommend that transition services, including
services to assist in securing housing and transportation, and an
allowance for flexible relocation expenses, be developed as core services
within all plans. These mechanisms are utilized in a number of state
managed LTSS systems and California should develop them as well.

dLock-ing Enrollment for Six Months (Demonstration Model Summary: Key

Attributes, Enrollment, p. 9). In this section the State indicates that

beneficiaries would be automatically enrolled into the Demonstration and

signals its willingness to approach the Centers for Medicare and Medicaid

Services to ask for a so-called ‘lock-in: @ ! Y RSNJ LI 84 A O3S SyNERCf |
beneficiaries will be able to opt-out of the Demonstration and choose from

their care delivery options as available in that county. Applicants also

should explain whether they would pursue an enrollment lock-in up to six

months C an approach that would require the state to seek special
LISNXY¥A&aaArzy FNRY (GKS CSRSNIf 3I20SNYyYS

Throughout the process, we have expressed a preference for affirmative
choice to enroll in one of the plans being offered under the demonstration.
The State signaled clearly that it would be proposing passive enrollment;
however, the counter to our concern was the promise that individuals
would have the option to “opt-out.” We are again surprised by this
enrollment “lock-in” proposal, which ignores a vast amount of stakeholder
input. The most important consumer protection is the ability to leave a plan
that is not effectively addressing a consumer’s needs. Furthermore, we
believe that the State should be signaling high expectations to the plans;
demonstrating that they will be expected to deliver high-quality, innovative
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care and that they should expect to have to compete for both the State’s
and the individual consumer’s business. The six-month “lock-in” provision
sets a very low expectation from the outset and directly undermines the
incentive to provide high-quality care. We believe that financial
sustainability of the plans should be provided by other means, such as a risk
corridor where the state and the plans share both risk and profit beyond a
certain point, and through means of a blended rate with risk for nursing
home utilization, where plans benefit financially if current nursing facility
utilization is lower than the historical experience used to set the rate.

We recommend that the state should in fact strengthen consumer choice
by providing options counseling about the services available, and
recommend that Programs of All-Inclusive Care for the Elderly (PACE)
should be included in all enrollment materials and outreach efforts so that
beneficiaries are fully aware of it and are able to directly enroll in PACE.
Beneficiaries who are enrolled in plans who become eligible for PACE
should also have the option to disenroll and enroll in PACE at that point.

CFILC strongly opposes any proposals forasix-Y2 Y 1 K Sy NB fAfy¥S vy
and recommends options counseling to support choice, as well as the full
opportunity for all eligible beneficiaries to enroll in PACE.

Up-front savings for Both Medicare and Medicaid (Demonstration Model

Summary: Key Attributes, Integrated Financing, p. 10). In this section the

State provides a very brief description of the integrated financing model,

including the expectation of first-year savings:d ¢ KS NI 4SS A€ £  LIN
LINE DA RS 04aA00 dzZLJFNRYy UG al gay3aa G2 o2

We are concerned that the State is assuming savings with the very brief
level of planning and detail that has been provided. While we support a
blended capitation rate with risk for utilization of services (including
institutional services), no detail has been provided to stakeholders about
the financing models that would demonstrate that there will be enough
money in the system for high quality and enhanced services along with year
one savings. The models are too new, the capacity unclear, the experience
with managed long-term services and supports (MLTSS) too untried, to
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justify this assumption. If the State and the health plans do not make
strategic investments into expanding HCBS, the potential for long-term
savings is greatly reduced; therefore, we urge that funding should be left in
the system at the current level during the first year, and estimated savings
should be held off until year two, and then should be based on analysis and
evaluation in an appropriate justification.

We are also very interested in understanding the details of the financing
models, especially in the incentives that will encourage high quality
services, provision of HCBS, and control inappropriate utilization of
institutional services. We are uneasy that these projects are proceeding on
a fast-track without this information being thoroughly and transparently
considered.

CFILC opposes taking upfront savings to Medicare and Medicaid in year
one, based on the uncertainties of the new model and the vulnerability of
the population, and seeks more information about the financing model.

Person-Centered, Independent Assessment (We are concerned that this
essential consideration is addressed only in passing within the RFS).

Person-centered assessment, which in our view should be central to the

dual eligible demonstration, receives scant attention in the RFS, being a

matter lefttotheplans (@ 5 SAONRA 6 S K2 ¢ &2dz ¢2dzZ R dza
Assessment Screening to identify enrollees in need of medical care and LTSS

and how you would standardize and consolidate the numerous assessment

G22f3&8 OdNNBy(ifeé dzaSR T 2N3).dhelegkitF A O YS
of this central issue is a serious flaw of the RFS. We believe that the State

should re-think the central role of assessment in care planning, strengthen

the assessment processes, and design a system of independent assessment

to that provides access to the services delivered by the health plans.

AARP California has put forth a recommendation that the State consider
the Personal Experience Outcomes — Integrated Interview and Evaluation
System (see http://chsra.wisc.edu/peonies) used in Wisconsin. This
assessment focuses on the desires of consumers and creates a plan of care
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based on the consumer’s experience and creates a credible basis for LTSS
evaluation and care planning. We strongly concur with this suggestion.

Furthermore, we believe that it is a best practice that the entity which is
financially responsible for delivering services is not the entity tasked with
assessing the need for services, and as such, the state should develop a
system for independent assessment of consumer needs. New Jersey has
tasked Aging and Disability Resource Centers (ADRCs) with providing
independent assessment for MLTSS, and we believe that this it is
worthwhile to explore ADRCs as a disinterested, independent “single point
of entry” and assessment for the dual eligible demonstration. In areas of
the state where an ADRC is not yet established, other existing community
agencies with a similar function could take the lead on conducting an
independent, person-centered assessment process, that health plans would
use as the basis to formulate a plan of care.

CFILC supports the use of an independent and person-centered
assessment process in the dual eligible demonstration, and recommends
the Wisconsin Personal Experience Outcomes ¢ Integrated Interview and
Evaluation System as a model. We also recommend ADRCs as a
centralized, single point of entry to services that could conduct an
independent MTLSS assessment process.

Housing (We are concerned that this essential consideration is not
addressed within the RFS).

We have on numerous occasions raised the central issue of the lack of
affordable housing options as a key factor in inappropriate
institutionalization, as well as the importance of policies such as home
modification and home upkeep allowance that allow people to retain their
current housing when a health crisis impacts their living situation. It is a
disappointing that we do not see this addressed in the RFS, and we
question the State’s central assumption that it can create cost-savings
without understanding the critical role of proactive housing policies in
reducing inappropriate institutionalization.
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States that have made strides in reducing inappropriate institutionalization
have created housing policies that California should note: see a description
of Pennsylvania’s multi-faceted housing policies to support community-
living here: http://tinyurl.com/7jotjq8 (18. Mildred PA Handout). Housing
strategies can also be created within managed care systems: for example,
Tennessee includes home modification, assistance securing housing and
pest control services within its array of MTLSS, in order to assist individuals
to secure and keep housing and prevent inappropriate and costly
institutionalization.

CFILC supports a full range of housing policies inside and outside of the
dual eligible demonstration that support individuals to find and keep
housing so that they do not need to rely on costly institutions for housing
options.

IHSS (Demonstration Model Summary: Key Attributes, IHSS, p. 11). In this
section the State provides for only a year one plan for the integration of

IHSS into the demonstration:d Ly G KS FANBRGO &SI N 27F

benefits will be authorized under the same process used under current state
law. The Demonstration site will contract with the County social service
agency. Sites must work with Counties to develop processes that allow
information sharing on the care needs of the clients. In the subsequent

~
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We believe that with regard to the IHSS program, the state’s most
important HCBS program and a key strength of the long-term services and
supports system, the level of planning and detail offered in the RFS is
wholly inadequate. The State should not expect to make wholesale changes
to the IHSS program on the strength of one paragraph of placeholder
language. We believe that the State should endeavor to negotiate and
present a detailed plan for the IHSS program’s integration into the dual
eligible project on an ongoing basis for future years.

Most importantly, we are concerned that the consumer direction of the
IHSS program is seen by the State as an additional program detail that can
be worked out in the future. This is unacceptable. We assert that
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consumers should continue under the dual eligible demonstration to have
the rights to hire, fire, schedule and supervise their personal care services
providers, and should continue to have the option to hire family members
to perform these services. These consumer protections should be explicitly
delineated in the RFS, and should be protected in perpetuity as the ongoing
basis of California’s strong and successful personal care services. The
consumer direction of personal care services cannot be compromised,
whatever the service delivery model that California adopts.

CFILC supports the development of further detail and negotiated out-year
plans for IHSS program administration. Furthermore, we strongly oppose
any and all proposals that do not preserve the consumer direction of
personal care services as a foundational concept and that explicitly
protect and preserve that principle into the future. Consumer direction
must be an explicit pillar of the demonstration; it cannot be deferred to
be negotiated in the future.

Behavioral Health (Demonstration Model Summary: Key Attributes,
Behavioral Health, p. 11). In this section the State primarily addresses the
fiscal and system organization of behavioral health integration:

Ga53Y2yaidNI GA2y aAGSa | NB NBI dza NBR

of behavioral health services by Janary 1, 2015 (i.e. inclusion of behavioral
health services into the integrated capitated payment). For enrollees with
serious mental illness who currently receive services through the County
Speciality Mental Health System, formal partnership agreements between
Demonstration sites and Counties will be required. Phased approaches will

be acceptable, but should include incentives that promote shared
I OO02dzyil oAt AGE FT2NJ O22NRAY I OA2Y

In principle, while we find that 2015 is a very long timeframe to wait for full
integration of behavioral health, we do not object per se to a phased
approach. We do believe that specific focus should be given to the needs of
any dual eligible persons residing in state hospitals or skilled nursing
facilities designated as Institutions for Mental Disease, and that those
persons should be served by the project in year one.

0 2
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We are troubled however that more attention appears to have been
focused on the problem of integrating the system, and no attention has
been given to the integration of behavioral health for the person.
Discussion with demonstration planning project staff revealed no
consciousness of the major gaps in mental health services in California, the
unserved needs of racial, ethnic and linguistic minorities, of older adults,
especially those with dementia, of persons with physical disabilities, and
the underserved needs of persons who are currently served by the mental
health system.

It is the State’s responsibility to fully understand these gaps in services and
to design a fully integrated approach to behavioral health care from the
inception of the project, so that all participants receive the level of
behavioral health services that they are entitled to, regardless of how long
the fiscal or administrative phasing may last. This is another strong
argument against taking Medicare and Medicaid cost-savings up front;
there are huge unmet behavioral health needs for the dual eligible
population, and appropriate planning, financing, services, monitoring,
evaluation and oversight will be needed to fulfill the State’s responsibilities.

CFILC believes that the State has given inadequate attention to the
integration and provision of integrated behavioral health services under
the RFS, and that it needs give formulate a clear plan for meeting its
responsibilities to fully address these needs from year one of the
demonstration.¢ KS LJX Iy aK2dzZ R Ay Of dzRS
behavioral health needs, disparities, gaps in services, a detailed array of
services to be offered and financing to adequately address identified
needs.

Disability Access (Application Submission; Selection of Demonstration Sites,
Qualification Requirements, 9. Americans with Disabilities Act and
Alternate Format, p. 21). In this section the State creates a requirement for
disability access: GApplicants must certify that they shall fully comply with
the Americans with Disabilities Act (ADA) and the Rehabilitation Act of 1973
in all areas of service provision, including communicating information in
alternate formats, and shall develop a plan to encourage its contracted

Yy

by



providers to do the same. The Applicant must further certify that it will

provide an operational approach to accomplish this as part of the Readiness
WSOASGDE

We agree with the State’s emphasis on disability accessibility within the
demonstration. This will be especially critical to the population of dual
eligible individuals. We believe that these provisions should be further
specified and strengthened:

A) GApplicants must certify that they shall fully comply with all state and

B)

federal disability accessibility and civil rights laws, including but not
limited to the Americans with Disabilities Act (ADA) and the
Rehabilitation Act of 1973 in all areas of service provision, including
communicating information in alternate formats, and shall develop-a

plan-te-encoeurage- require its contracted providers to do the same. The
Applicant must further certify that it will provide an operational

F LILINR F OK (02 F002YL)X AakK (GKAAa I a

Provide Specifics:

The State requires that the plan’s medical and related buildings and
facilities are architecturally accessible to people with disabilities in
compliance accordance with Federal and state standards. The State
must also require the plans to assess their full provider network for
compliance with these physical accessibility standards.

Plans and providers must adopt policies and procedures for
programmatic accessibility to effectively communicate and to provide
necessary medical information and directions in accessible formats,
including the use of sign language interpreters wherever needed.
Medical staff and others that interact with these beneficiaries must
complete staff training programs on how to identify and assist
individuals who may have programmatic accessibility needs, how to
interact with disabled persons with language or communication

limitations, and meet linguistic and cultural competency standards.

10
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C) Specify Enforcement:

All plans should be required to meet explicit network standards for
primary and specialty care and other critical professional, allied health,
supportive services, and medical equipment that are above the existing
state standards for primary care providers.

Prior to being authorized to participate, each plan must demonstrate its
capacity to provide non-disrupted and appropriate health care to
seniors and people with disabilities. County-based plans must also
demonstrate that capacity to serve and must have policies and
procedures in place for appropriate care prior to any enrollments.

The state should utilize all state agencies with legal jurisdiction to
monitor, assess, and report on the progress of the transition and
implementation of the mandatory managed care program. These
include, but need not be limited to, the California Department of
Managed Care, the Office of Statewide Health Planning and
Enforcement, and the Safety Net Financing Division of the Department
of Health Care Services.

CFILC recommends that several specified measures be adopted to
strengthen the disability access provisions of the demonstration, and that
enforcement should be added to ensure compliance. We also recommend
that performance measures should also be utilized to ensure accessibility
(see Recommendation 9, below).

Quiality Incentives (Demonstration Model Summary: Key Attributes, Quality
Incentives, p. 12). In this section the State specifies an approach to quality

incentives: dt I NOAOA LI GAYy3 aArAiasSa gatt yz2ia

bonuses. Plans will be subject to an increasing quality withhold (1,2,3
percent in years 1,2 and 3 of the Demonstration). Sites will be able to earn
ol 01 GKS OFLAGFEGARZ2Y NB@SydzS AT

States with established MLTSS systems go further, establishing
performance measures that support quality. For example, Tennessee has
strict performance measures with associated liquidated damage penalties
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for missing service timeline requirements for sentinel events, such as
enrollment in HCBS, assessment, services planning and commencement of
services. Arizona has similar performance measures to reinforce timelines
for service delivery. Texas requires their managed LTSS plans to develop a
long-term services plan within 30 days for new enrollees. California would
benefit from such standards.

In addition, we have received widespread reports that physical and
programmatic disability access requirements are not being adhered to
within the State’s transition of seniors and persons with disabilities to
managed care through the 1115 waiver. Full compliance with all state and
federal disability accessibility and civil rights laws, including but not limited
to the Americans with Disabilities Act and Section 504 of the Rehabilitation
Act, should also be included in the plan performance measures, with
penalties assigned for failure to comply.

CFILC supports the development of performance measures requiring
service timelines for sentinel events to reinforce quality and performance,
including full compliance with all state and federal disability access and
civil rights laws.

CFILC remains ready to assist the State in developing an integrated system for the
dual eligible demonstration that is high in quality, person-centered and utilizes
public dollars in the most effective manner. We believe that attention to these
issues will enhance that effort.

If you have questions or would like more information, please feel free to contact
Laurel Mildred, MSW, laurel@cfilc.org or 916-862-4903.

Sincerely,

. -

b

Teresa Favuzzi, MSW
Executive Director
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