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GOVERNOR'S LINE-ITEM VETO AUTHORITY: REDUCTIONS TO EXISTING
APPROPRIATIONS - 80920982

Drear Mr. Perez:

You have asked whether che Governor's vetoes of those items or secrions in
Asgembly Bill Mol of the 200910 Fourch Extraordinary Session (hereafter AR 1) tha
only reduced the amount of an existing approprianion previously aurherized by the stavure
enacred 25 the Hudgﬂ Ace of 2009 {Ch, 1, 2009-10 3rd Bx. Sess} constimare a valid exercise of
the Governor's “line-item” vero autharity granted by subdivision (e) of Article 1Y of Secrion
10 of the California Constitution. As discussed below, we conclude that, in vetsing items
and sections of A 1 ihat proposed only reductions o existing appropriatiens enaceed by
the Budger Act of 2009, the Governor exceeded his “line-itern” veto authoriry.

in A 1, che Legislawre, among other things, propesed to reduce the amount of
existing appropriations in various items contained in the previously enacred Budger Act of
2009, For example, in Secrion 568 of AB, L, the Legislarure added Secnon 17.50 o the
Budger Act 1o reduce by $9.483,000 the appropriation for the Californin Department of
Aging previously enacted by Trem 4170-101-0001 of Secrion 200 of che Budger Acr of 2009,
In his vets, the Governor purported 1o inerease the amoune of the reduction in the
appropriaton in ltem 4070-101-0001 o £15,643,000. In his vew, the Governor also
}-nu-q_-nc.rt.:d to increase reductions in AD. 1 in existing appropriarions previously enacred far
the Hastings College of Law, contained in lvem 6600-001-0001 of Secrion 200 of the Budget
At of 2009, from 51,030,000 o $2,030,000, and for local assistance relating o wx reliel,

Al arniele relerences are to the California Constrannm,
"The Governar's veroes made similar mcrenses to reductions o existing
appropriations in the Budger Act of 2009 thar were proposed by Sections 570 to 575, inclusive, of
AR
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contained in ltem 9100-101-001 of Secrian 2.00 of the Budger Act of 2009, from 56,948,000
1o S34, 739,000 (see Secs. 473 and 541, AB. 1)

The question presented 15 whether the Governor exceeded his line-irem vero
authority in acting to make additional reductions in the items or sections of AR, T idenrified
above, or in other items or sections of AB, L that similarly propased only a reduction of an
existing appropriarion enacted in the Budger Acc of 2008,

By way ol background, the California Constitution generally permics the
r.r.gixl:lrurl' T pass 3 kill I:ull.-' a m.:juri:].r vore in each house (subd. {l), Sec. 8, A T".-'r:'. Cince a
bill is passed and presented 1o the Governor, the Governor may sign the bill inte law or vero
the entire bill (subd. (a), Sec. 10, Are. IV I the Governer veroes the bill, che Legislarure
may override the vero with a rwo-thirds vote in each house I:Ihil.l.}.

The California Constination contains addirional provisions thar apply specifically
ter bills chat make an appropriation of stare funds. A bill making an appropriation fram the
General Fund of the state, other than one making an appropriation [ur the public schools, is
required ro be passed by a twodhicds vote in each house [subd. {d), Sec. 12, Art. IV
Further, whein o bill containing one or more items of appropriation s prus-:nmd 1o rhe
Governarn, the Governor may sign it vero i i its entirety, or "reduce or climinzce one or
more items of appropriation while approving other portions of [the| WIl" (subd. (e], Sec. 10,
Are. TV Anitem of appropriation reduced or eliminated by the Governar may be restored
by avereiding the Governer's vera in the same manner as ather hills (Tbid. ).

When exercising the powers of approving or veroing legislation, the Governor is 1
sperial agent of the legislative branch with limited powers, and may acr only in the specified
mode and exercise only the granted powers (Lokens v, Nye (1909) 156 Cal. 438, 501-502), 1f
be ar she arremprs to exercise these powers in a different mode, or to exercise powers not
given, his or her act will be whelly ineffeenzal and void for any and every purpose (1d., ac p.
502}, "I'hat is, when the Governor goes beyond the limits of these powers in the areempr o
exercise them, his or her acts, so far as they exceed his ar her auchority, are of no force {Ibid. .
Thus, the authariey of the Governor to exercise the pawer of the line-item veeo is limited o
reducing or eliminaring “irems of appropriation” of money {Harber v. Deukmejion (1987) 43
Cal,3d 1078, 1089 hereafrer Harbor).

The shreshold step m assessing the validity of the Governor's exercise of the line-
item veto power is determining whether the provision being vewsed is actually an item of
appropriation ({bid.), An “appropriation” is the sole means whereby moeney may be drawn
from the Scate "I'reasury (Sec. 7, Ar. XV1). To constirure an appropriacion, the starurory

*In Harbor, the California Supreme Coure rejected the chaim that the Governor's veto
powar shonld he Iil.‘.-l::l'.:lH}' constrwed (1d., ar p. 1034, In. @), The court cited Secrion 3 aof Arricle
ILL for the propesition that one branch of government may not exercise the powers of another
“excepr as permicred by this Constivation,” cencluding on thar basis thar "in exercising the power
of the vero the Governor may ace only as permirred by the Constitunion” (1d, av pp. 1068-1088).
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provisian in gueition must give a stace officer authority 1o expend an ascerrainable sum of
money fora pardcular purpose (Stration v, Green (1872) 45 Cal. 149 Humbert v, Dinn {1890)
84 Cal. 57, 59), Pur another way, *[a|n appropriacion is a legislative act secting aside 'a certain
sum of money for a specified object in such manner thar the exccutive officers are authorized
to use that money and no more for such specified purpose™ [California Asin, for Sifery
Education v. Brown (1994} 30 CalAppsch 1264, 1282, quoring Ryam v, Riley (1924) 65
Cal.App. 181, 187}, As summarized by the California Supreme Court in Harbor, 10 be
cansidered an appropriation, o provision of a statute must set aside moneys for payment of a
claim, make an appropriation of maneps from the public treasury, or add an additional
amount to funds already provided lor (Harpor, supra, at p. 1089).

In Harbor, the court made it clear thar language concained in a hill does not
constitute an “item of appraprastion” merely because it is related 1o an item of appropriation
conrained in the enacred Budger Bill. In order for the provision in the subsequent il to be
considered an item of Appropriation, it must itsell have the effect in law ol an appropriation,
a5 discussed above (Harbor, supra, ac pp. 1089-1 090)." Thus, the Fact that provisions of A.B, 1
are relaced to existing appropriavions previously authorized by the Budger Act ol 2009 does
not mean chae those provisions are items of appropriartion subject to the Crovernor's line-iem
vere. Hacher, thac line-izem vero .'Luthurit].r w5 applicable to the provisions of ALK | DHE}' to the
extent thar those provisions themselves are items of appropriation, namely, thar their effect, if
enzcred e law, would be arant quflmr[r}f £ :-.-:Pr:nd. [rom the J:lul:-il'r ECEAsry, i Cerean
sum of money for a specified purpose. We conclude here that the items and sections of
A.B. 1 that proposed only 1o make reducrions in existing, previously enacted appropriations
da nor sarisfy chis requirement and, thus, do not constitue items af appropriation that are
subsject o the Governar's line-item veto power.

This conclusion is nor concradiceed by the Californea Supreme Court's decsion in
Weod v, Riley (1923) 192 Cal. 293 (hereatter Wood), In Woeed, at issue was a provision
contained in the Budger Bill in which the Legislamure directed the Controller o cransfer |
percent of appropriations made for the sularies and suppart of reachers, colleges, and special
schools for use by che Lhirecror of Education for the payment of “salarics and support ol the
general adminiserative office of the division of nermal and special schools,” For which funding
wis not included in che budaee previously proposed by che Governor (Waad, supra, ar pp.
104-305), Peritioners .::'guaui thar the pml.ris»im: was not an llem uf&ppruprhriﬂn, busr eather
an allocation of meneys otherwise appropriazed {Id., at p. 297; citations omitred), The Waed
court disagreed, holding rhar che provision constituted an item of appropriation becawse "[ifc
added 2 :ipu:n:ir"u: amount o the allowance already made for the use of the state board af
educarion and the stare superintendent of public schools™ (1d., ar p. 305; emphasis added).

e court stated. in construing the tevm “iem of appropriation,” that no definitio
of that erm "can reasonably embrace a provision ... which dees not set aside 2 sum of money to be
paid from the public treasury” (Td., ar p. 1092},
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Thus, a5 ehe Califarnia Supreme Court observed more than 60 years later in Harbor, Waod is
mapposite where the provision in question does not itsell constituce an item of appropriation
(| Harbor, supra, ar pp. 1091-1092).

For the reasons above, we conclude thar an item or seceion of a bill that proposes
only o make 2 reduction in an existing item of appropriation previously enacred in the
Budger Act of 2009 {5 nat feself an item of appropriation subject ro the Governor's line-drem
vero authoriry under subdivision (e} of Section 10 of Arricle IV, The legal effect of an frem or
section of 2 bill that solely makes a reduerion af a previowsly appropriated smount is not 1
grane authority to a state officer w expend a specified sum; bur to lessen that authority.
Unlike an appropriation, the reduction of an existing appropriation does not set aside moneys
for payment of a claim or make 2 new appropriation of moneys from che public treasury, nor
does it add additional amounts te funds already provided for by an existing appropriation or
wentily a mew purpose far which moneys may be expended. A svate olficer is not granred
new expenditure authority, nor is a stare officer’s expenditure aurhority exvended in any way
by an itemn ar section of a bill chat solely makes a reduction of an existing appropriation,

Therefore, it is our opinion that the Governor’s veroes in items and sections of
Assembly Bill No. | of the 2009-10 Fourth Extracedinary Session: thar only reduced the
amount of an existing appropriation previously authorized by the starure enacted as the
Budget Act of 2009 did not constitute a valid exercise of his “ling-irem” vero authority granted
by subdivision (e} of Section 10 ol Article [V of che Californta Constitution.

Very truly yours,

[3ane F. Bayer-Vine
l.ugiﬂ_ﬂivc Counsel

i

by
Michael P. Beaver
Deputy Legislarive Coungel

MPBcle

' Likewise, it is our view that a bill that reduces an exisring appropriation from the
(General Fund would nor chereby be required to comply with the two-thirds vote mandare char
applies 1o appropriations from the General Fund {see subd. [d}, Sec, 12, Arr IV,




